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RAIL SAFETY NATIONAL LAW (WA) BILL 2014 
Council’s Amendments — Consideration in Detail 

The following amendments made by the Council now considered — 
No 1 

Clause 5, page 3, after line 11 — To insert — 
(2) Delete section 7(3). 

No 2 
Clause 8, page 6, lines 19 to 23 — To delete the lines and insert — 

(1) Except as provided in subsection (2), the Interpretation Act 1984 does not apply to the 
Rail Safety National Law (WA) or to the instruments made under that Law. 

No 3 

Clause 8, page 6, after line 30 — To insert — 

(ca) the Freedom of Information Act 1992; 

No 4 

Clause 9, page 9, line 6 — To delete “prescribed illicit drugs” and insert — 

alcohol 

No 5 

Clause 48, page 30, line 19 — To delete “of’ 

No 6 

Clause 50, page 31, line 8 to page 32, line 6 — To delete the clause. 

Mr D.C. NALDER: I move — 

That amendment 1 made by the Council be agreed to. 

Ms R. SAFFIOTI: We are not seeking to unnecessarily delay this; we just want to go through each one and get 
an explanation for why each amendment is being moved. Can I ask the minister to provide an explanation for 
why we are making this change in this place? 

Mr D.C. NALDER: Clause 5 of the Rail Safety National Law (WA) Bill 2014 facilitates amendment to the 
national law contained in schedule 1 as it will apply in this state. After the amendment, clause 5 will delete 
section 7(3) of the national law. The amendment arose as a result of the Standing Committee on 
Uniform Legislation and Statutes Review’s report to the Legislative Council on the bill. The committee report’s 
first finding was that there was a concerning trend in the increasing use of Henry VIII clauses in national scheme 
legislation. A Henry VIII clause is a clause of an act of Parliament that enables the act to be expressly or 
impliedly amended by subordinate legislation or executive action, which in Western Australia is the 
Executive Council. The committee’s position that Henry VIII clauses undermine the legislative sovereignty of 
the Parliament has been well documented in its previous reports. The committee found that proposed section 7(3) 
of this bill is a Henry VIII clause, as it enables the Rail Safety National Law (WA) Bill to be amended by 
regulation. The purpose of clause 7(3) is to enable regulations to be made to provide that the Rail Safety 
National Law (WA) Bill will apply to railways otherwise excluded by clause 7(2)(b). There is no intention to 
utilise this clause. The amendment removes the Henry VIII clause from the bill. 

Question put and passed; the Council’s amendment agreed to. 
Mr D.C. NALDER: I move — 

That amendment 2 made by the Council be agreed to. 

Ms R. SAFFIOTI: Can I ask that the minister explain the amendment and, again, why we are making the 
change at this time. 

Mr D.C. NALDER: Is it possible for me to deal with amendments 2 and 3, which both relate to clause 8, so 
I can explain it all in one go? 

The DEPUTY SPEAKER: Minister, you have already moved amendment 2. You can give an explanation for 
the next amendment if you wish, but we will move it separately. 
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Mr D.C. NALDER: Okay, that is fine. This amendment relates to clause 8 of the bill and arose as a result of the 
committee’s questions to the Department of Transport relating to the application of the Freedom of Information 
Act 1992. In order to reduce the regulatory burden, it is the policy intent of the bill that only one set of consistent 
oversight laws, including freedom of information law, apply to people performing duties under the Rail Safety 
National Law (WA) Bill 2014—for example, Office of the National Rail Safety Regulator employees. State 
entities, however, performing functions under the Rail Safety National Law (WA) Bill 2014, such as WA Police, 
will be covered by their respective state machinery of government legislation, including the Western Australian 
Freedom of Information Act 1992. Upon review of clause 8, the Department of Transport confirmed a gap in 
legislative coverage associated with the inclusion of the freedom of information provisions in clause 8(1) rather 
than in clause 8(3). The effect of this is to exclude the Western Australian Freedom of Information Act from any 
applications to functions under the Rail Safety National Law (WA) Bill 2014, when the policy intent is that it 
should apply to Western Australian public sector bodies. To rectify this, the amendment applies to the 
Western Australian Freedom of Information Act in the same manner as the other Western Australian acts 
specified in clause 8(3). 

Mr W.J. JOHNSTON: I just want to seek an explanation, minister. We are deleting — 

(1) Except as provided in subsection (2), the following Acts of this jurisdiction do not apply to the Rail 
Safety National Law (WA) or to the instruments made under that Law — 

(a) the Freedom of Information Act 1992; 

(b) the Interpretation Act 1984. 

Instead we are going to insert — 

Except as provided in subsection (2), the Interpretation Act 1984 does not apply to the Rail Safety 
National Law (WA) or to the instruments made under that Law. 

We will get to proposed subsection (3) in a minute. We are changing proposed subsection (1). I note that sections 
41 and 42 of the Interpretation Act apply to regulations made under the Rail Safety National Law (WA) Bill 
2014. 

Sections 41 and 42 of the Interpretation Act will continue to apply, but the balance of the Interpretation Act will 
not apply. If that is the case, I would appreciate that being confirmed. Could the minister explain what the effect 
of doing that will be? 

Mr D.C. NALDER: Yes, the member for Cannington is correct. I confirm that is a removal, as the member has 
stated. The reason this will apply—the member will see in the third amendment—is to ensure that the Freedom 
of Information Act then applies across the state. It is essentially removing one aspect, but making sure we pick 
up the Freedom of Information Act in the third amendment. I tried to move them at the same time so that we 
could explain it properly. So for the first stage, I confirm for the member for Cannington, that it does remove it. 

Question put and passed; the Council’s amendment agreed to. 

Mr D.C. NALDER: I move — 

That amendment 3 made by the Council be agreed to. 

Ms R. SAFFIOTI: I note that some explanation was provided before. Could the minister provide an explanation 
on what this clause does? 

Mr D.C. NALDER: The reason is exactly the same as the one I gave before. I explained it fully when we 
discussed the last amendment—that is, it is to ensure that the amendment applies to the Western Australian 
Freedom of Information Act in the same manner as the other Western Australian acts specified in clause 8(3). 
The Department of Transport confirmed a gap in the legislative coverage—that is, association with inclusion of 
the freedom of information provisions in clause 8(1) rather than in clause 8(3). The effect of this is to exclude the 
Western Australian Freedom of Information Act from any applications to functions under the Rail Safety 
National Law when the policy intent is that it should apply to Western Australian public sector bodies. 

Mr W.J. JOHNSTON: Is the minister saying that this amendment is to preserve the Freedom of Information 
Act? I wonder what the words mean, because it says that the following acts of this jurisdiction do not apply to 
the Rail Safety National Law (WA) or to the instruments made under that law, except as applied under the law. 
Then it lists a series of acts, which now number six. But subclause (3) states “the following Acts of this 
jurisdiction do not apply”. I am slightly confused. I am not a lawyer; I am just a lay person. The clause states 
these laws do not apply, so how can the minister say that they are protected and preserved? 

Mr D.C. NALDER: I refer the member to subclause 4, which states — 
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The Acts referred to in subsection (3) apply to a public sector body as defined in the Public Sector 
Management Act 1994, section 3(1), and an officer or employee of the body, performing a function 
under the Rail Safety National Law (WA). 

Mr W.J. JOHNSTON: What is then the effect of putting it here? What does it not apply to if the minister is 
saying that subclause (4) actually preserves for the purposes of the Public Sector Management Act 
instrumentality? Would the minister give an example of an instrumentality that would be covered by the 
Rail Safety National Law (WA) that is not a public sector management agency that would otherwise be covered 
by the Freedom of Information Act or any of the other acts mentioned there? 

Mr D.C. NALDER: A good example would be the Western Australian police involved in an investigation, and 
ensuring that they are covered under the state FOI laws as opposed to the Rail Safety National Law. We want police 
officers operating an investigation here to be covered by the Western Australian Freedom of Information Act. 

Mr W.J. Johnston: That is not the question I asked. I asked the opposite question. 

Mr D.C. NALDER: Sorry. 

Mr W.J. JOHNSTON: As I understood his answer, the minister is specifying to me an agency that is covered 
by freedom of information and that this provision ropes it back in. I am asking for an example of an agency that 
is excluded. He has drawn our attention to clause 8(4), which states that these provisions apply to public sector 
bodies as defined in the Public Sector Management Act 1994. They are only a limited scope of all the agencies in 
Western Australia. An agency such as Western Power, which is not covered by the Public Sector Management 
Act, is nonetheless covered by FOI, but who cares about Western Power, which has nothing to do with rail 
safety? That is what I am trying to get at. Is there an agency of the Western Australian government that will be 
involved with rail safety but is not a Public Sector Management Act agency? 

Mr D.C. NALDER: The only people who are excluded from this legislation would be employees of the national 
body under the Rail Safety National Law. The only agencies that this is trying to pick up are those that may be 
involved, and only the police will be involved in investigations. That is the difference—the employees of the 
state branch of the rail safety national organisation will come under the South Australian FOI. 

Mr W.J. JOHNSTON: I am not sure what other members want, but this is my final question. With regard to the 
health and safety arrangements for workers in this area, is the minister saying that this legislation will exclude 
the operation of WorkSafe, because now this agency deals with occupational health and safety in this sector? 
Will this be another health and safety organisation operating in Western Australia? 

Mr D.C. NALDER: This is the Office of the National Rail Safety Regulator, so it will work out the safety 
mechanisms within this part of the industry; so the answer is yes. 

Question put and passed; the Council’s amendment agreed to. 
Mr D.C. NALDER: I move — 

That amendment 4 made by the Council be agreed to. 

Ms R. SAFFIOTI: Can I ask the minister to explain this change, which inserts the word “alcohol” and deletes 
the words “prescribed illicit drugs” in relation to the preliminary breath test? What does this mean? 

Mr D.C. NALDER: The Department of Transport identified a drafting error during the process of drafting 
regulations to support the introduction of the bill. This error is in one of the definitions provided in clause 9, 
which defines various terms for the purposes of the local drug and alcohol testing provisions. The local 
provisions for alcohol and drug testing define that a preliminary breath test provides a preliminary indication of 
the presence of alcohol, while a screening test provides a preliminary indication of the presence of a prescribed 
illicit drug. Clause 9 of the bill currently contains a definition of “preliminary breath test”, which in paragraph 
(b) includes a reference to prescribed illicit drugs. This is a drafting error, and the amendment removes the 
incorrect reference to prescribed illicit drugs and replaces it with the correct reference to alcohol. 

Mr W.J. JOHNSTON: What is the difference between the meanings of paragraphs (a) and (b) of the definition 
of “preliminary breath test”? What is the difference between the preliminary test as defined in section 65 of the 
Road Traffic Act 1974, and the definition we are now providing here for alcohol, rather than illicit drugs? 

Mr D.C. NALDER: Paragraph (a) brings in the Road Traffic Act 1974 procedures and equipment. 

Mr W.J. JOHNSTON: I did not understand the minister’s answer. When the Rail Safety National Law (WA) 
Bill 2014 went through our chamber the first time, a reasonable person would have looked at it and thought that 
the first paragraph was dealing with alcohol and the second with prescribed illicit drugs, but now we find that it 
was intended to deal with alcohol in both positions. What I am asking is: Given that we are doing that, what is 
the difference between paragraph (a) of the definition and paragraph (b)? Why would there not just be paragraph 
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(a)? Is that not enough? What is difference between paragraphs (a) and (b); what is the actual difference between 
those two procedures? 

Mr D.C. NALDER: Paragraph (a) brings in the provisions of the Road Traffic Act 1974 and paragraph (b) 
brings in the provision of equipment specifically for this legislation—for police in the rail safety investigations. 

Mr W.J. Johnston: What is allowed by (b) that is not allowed by (a)? 

Mr D.C. NALDER: Different equipment can be prescribed under this legislation when it is believed it is 
required. 

Mr W.J. JOHNSTON: So, the difference is that a piece of equipment that would not be used by the police 
under the Road Traffic Act 1974 will be able to be prescribed. Can the minister give us an example of why he 
wants to have a device that police would not use on a motorist being used on a rail worker? 

Mr D.C. NALDER: It is because the National Rail Safety Regulator may have different equipment to use in 
investigations and it may be used in investigations here, whereas the police may use something different. We are 
allowing the flexibility to ensure we capture both. 

Question put and passed; the Council’s amendment agreed to. 
Mr D.C. NALDER: I move — 

That amendment 5 made by the Council be agreed to. 

Ms R. SAFFIOTI: What is the impact of this change? Is this just a drafting error? Can the minister explain the 
reason for this change? 

Mr D.C. NALDER: The Department of Transport identified a drafting error while preparing legal advice on the 
exchange of rail safety information obtained under the WA Rail Safety Act 2010 for use by the Office of the 
National Rail Safety Regulator. Clause 48 of the local provisions of the bill facilitates the provision of 
information between the director of rail safety appointed under the repealed Rail Safety Act 2010 and the Office 
of the National Rail Safety Regulator, whereas section 15 of the Rail Safety Act 2010 appoints a Director Rail 
Safety. The inconsistency in the designation is an anomaly and the amendment removes a drafting error, so it is 
removing the word “of”. 

Ms R. SAFFIOTI: Again I am no lawyer, but on line 17, page 30, there is the term “Director of Rail Safety” 
again. Would that “of” in that line also have to be removed? 

Mr D.C. NALDER: I am advised that the reason that has not been amended is that we do not need to amend 
titles, and therefore this title does not need to be amended, but in the text we obviously have to make sure things 
are aligned consistently all the way through. 
Question put and passed; the Council’s amendment agreed to. 
Mr D.C. NALDER: I move — 

That amendment 6 made by the Council be agreed to. 
Ms R. SAFFIOTI: It would be good for the minister to stand up and explain the amendments when he moves 
them. 
Mr D.C. Nalder: I was happy to. 

Ms R. SAFFIOTI: This amendment appears to take out the entire transitional regulations, as I understand. Why 
has there been the removal of such a significant clause and why are transitional regulations no longer required? 

Mr D.C. NALDER: The member is correct; the amendment does remove it. That was another Henry VIII 
clause, but I will explain the amendment fully. This amendment relates to clause 50 of the local provisions of the 
bill and arose as a result of the Standing Committee on Uniform Legislation and Statutes Review report to the 
Legislative Council on the bill. The committee identified clause 50 as a Henry VIII clause as it provides for 
transitional regulations to be made in regard to transitional matters where there is no sufficient provision in the 
legislation for purposes that are required, necessary or convenient to be the prescribed or transitional matter. 
These regulations can be made only within 12 months of the commencement of section 50. The committee 
recommended that clause 50 be amended to provide for regulations made under the clause to expire after 
a period of no more than three years. As WA is the last jurisdiction, excluding Queensland, to transition to the 
national scheme, no new transitional matters that have not previously been identified are likely to arise. There 
are no foreseeable circumstances in which the clause will be required and there is currently no intention to utilise 
the clause. The amendment removes the Henry VIII clause from the bill. 
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Mr W.J. JOHNSTON: Could the minister let me know whether clause 50 was subject to discussion in the 
original passage of the bill through the chamber and whether anything was said by the government at the time 
regarding the provision? 

Mr D.C. NALDER: The advice I have is that it was not picked up in this chamber; it was discussed in 
Committee of the Whole in the other house. 

Mr W.J. JOHNSTON: This highlights the fact that it is worth the Parliament’s time to deal with these matters in 
detail and that the government gets benefit out of careful examination of complex legislation. I can understand that 
when the bill went through the first time—all 245 pages—there would have been pressure on the opposition to 
move the bill along. We can end up with that sort of situation. We miss things that are important. Clearly, this is 
another example in which that has occurred. I am always reminded of the Commonwealth Heads of Government 
Meeting bill when I raise that sort of issue. The Parliament does its best work when it is able to keep enough time 
available to it so that it can consider these sorts of matters and go through these detailed pieces of legislation with a 
careful eye. Even when we do that, we often still miss things. It amuses me that these are government amendments 
to a bill and we are so often urged by the government to get on and pass these pieces of legislation and then the 
government comes back and makes amendments. I just use this to highlight the fact that the Parliament does good 
work when it is allowed the time to properly consider the legislation that comes before it. 

Question put and passed; the Council’s amendment agreed to. 

The Council acquainted accordingly. 
House adjourned at 11.07 pm 

__________ 
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